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mnitta States!
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Jfor tfje iSintj) Circuit

E. E. POWELL, Liquidating Trustee of

Alaska Dredging Company,
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V.

UNITED STATES OF AMERICA, and ) No. 9678
THOR W. HENRICKSEN, Acting
Collector of Internal Revenue for the
District of Washington,

Appellees.

On appeal from the District Court of the United States
for the Western District of Washington

BRIEF FOR E. E. POWELL

JURISDICTION

The jurisdiction of the District Court was invoked

under Section 24 (5th and 20th subdivisions) of the

Judicial Code. (Title 28, U. S. C, Sec. 41, subd. 5th

and 20th.) This is a suit to recover income and excess

profit taxes for the year 1933 alleged to have been er-



roneously assessed and collected. A portion of the tax

was paid to a Collector of Internal Revenue, who died

before the commencement of the action.

The jurisdiction of the appellate court is invoked

mider Section 128 (a) and 128 (b) of the Judicial Code

as amended by the Act of Feb. 13, 1925.

Judgment below was entered on May 25, 1940.

Notice of appeal on behalf of appellant Powell was

filed August 22, 1940, and bond on appeal on the same

day. (R. 92, 93.)

STATEMENT OF THE CASE

There was no conflict in the evidence. Plaintiff

proved that all six claims were owned by the Alaska

Dredging Company, prior to March 1, 1913 (R. 172-3,

205). Plaintiff introduced the 1908 lease and option

with the Wonder Dredging Company (Ex. A, R. 8)

which prior to March 1, 1913, was assigned to the Nome
Consolidated, and which covers only two and a half

claims, also the 1933 contract of sale with Hammond
Company (Ex. 1, R. 108), also the assessment letter

(Ex. 9, R. 202-5) which evidences the findings of the

Commissioner, to the effect

:

1. That he valued the two and one-half claims

covered by the 1908 lease and option (Ex. A), as of

March 1, 1913, at $115,934.43 (Ex. 9, R. 204), which is

admitted in the Answer (par. Ill) in these words:

"defendant admits that the Commissioner of In-

ternal Revenue fixed the value of the three claims



by discounting as stated in Par. V of plaintiff's

complaint.

"

2. That the taxpayer received $101,034.83 between

1913 and 1933, which also is admitted in the answer.

(Par. V,R. 30.) (Ex. 9, R. 204.)

3. That all six claims were sold in 1933 for $32,-

838.88 (Ex. 9, R. 204), which is also admitted by par.

V of the Answer.

4. That the Commissioner adopted and ratified the

method used by the field agent and his conclusions, by

the use of these words

:

''The report of the internal revenue agent . . .

has been reviewed and approved by this office,"

(R. 203-4.)

that the agent attempted to evalue a lease and option

by arbitrarily giving it a life of seven years and dis-

counting it at six percent by his report. (Ex. A-8, R.

378 at p. 380.)

After the evidence was all in, the Court stated (R.

361):

"I am satisfied from the evidence and the sur-

rounding circumstances that to have an interest in

Nugget Bench and the following placer claims:

Flat Creek No. 1, Yellow Jacket and Philadelphia

Fraction, on the 1st day of March, 1913, was worth

substantially more than $20,000.00. . . . I don't

know that it is essential to come to any further

conclusion than that because if the plaintiff should

be right in his other contentions that would be

enough to cancel the tax.
'

'



In view of this statement by the trial Judge we be-

lieve it unnecessary to discuss the evidence in detail,

since, as we understand the rule, this Court will accept

the finding of fact of the trial Judge, if supported by

substantial evidence, and plaintiff produced many wit-

nesses who testified that on March 1, 1913, these claims

not covered by the 1908 lease and option were worth

substantially more than $20,000.00 and the group of

claims as a whole were worth substantially more than

$135,000.00 on March 1, 1913.

Crabtree, R. 44 et seq.

Gilmore, R. 143 at p. 152.

Powell, R. 183.

Stewart, R. 305.

There was no evidence offered by the defense to

dispute this testimony, in fact, the defense called only

one witness, an internal revenue agent.

After making the statement above quoted to the ef-

fect that the evidence satisfied him that the claims not

covered by the 1908 lease and option were worth sub-

stantially more than $20,000.00, the trial Court went

on to say, in substance, that the evidence disclosed that

sometime prior to 1913 the operating Company had

done considerable dredging on one of the claims not

covered by the 1908 lease and option and that this fact

had raised doubts in his mind. Summing up his posi-

tion in this respect, he said

:

"As I see it, the only question in this case is

whether or not, actually, sometime between 1908



and March 1st, 1913, these other claims did not be-

come a part of the $174,000.00 balance. In looking

over the minutes (322) in the year 1908 and there-

abouts where there was a statement of the Com-
pany's assets, I find no claim that the Company
then owned these claims, although the complaint

alleges that on June 3, 1908, the Alaska Dredging

Company was the owner of six place mining claims.

I don't think so, I think sometime between 1908

and 1913 the Alaska Dredging Company became

the owner of these claims and that then they

sweetened this contract by—I will say this—and

that then maybe the illaska Dredging Company
sweetened the contract of the Wonder Dredging

Company or the Nome Consolidated Dredging

Company by letting whoever had the contract

dredge this added area, . . . (R. 368.)

• • •

"I would like whatever decision I make to be

upon the truth rather than one made merely upon
evidence, where it is lacking and I am willing to

permit the plaintiff to reopen at this time to give

the Court any further light as to whether or not

those three and a half claims of what has been de-

nominated 'omitted' property, had or had not by
acquiescence or some sort of agreement sweetened

the contract of 1908 or any successor to that Con-

tract." (R.369.)

By way of parenthesis, evidence had shown that a

dredge operates on water, dredging a hole in front of it

and floating forward as the water under it flowed for-

ward, and that in the early days there was considerable



"claim jumping," filine,'s being made upon claims al-

ready filed upon, etc., and that some of the claims on

the ''Third Bench" were very valuable.

Mr. Powell then testified that although the Alaska

Dredging Company had acquired all six claims prior

to 1903, in 1905 or 1906, the so-called "Third Bench"

was discovered. This was near this dredging ground

owned by the Alaska Dredging Company, as shown by

previous evidence. (R. 147.) That Graham and

Mitchell had filed such a claim for a one-half interest

in the Nugget Bench and that the Alaska Dredging

Company had agreed to pay them for this outstanding

title, $13,000.00 in the royalties when the ground was

dredged. That for this reason the Nugget Bench was

deliberately kept out of the 1908 lease and option. That

there was a depression on that corner of the Nugget

Bench (into which the water floating the dredge would

naturally flow) which adjoined the claims covered by

the 1908 lease and option and that as they went by this

corner of Nugget Bench the operating company

dredged about % of an acre off Nugget Bench, paying

the Alaska Dredging Company 25% of the yield, which

money was in turn used by the Alaska Dredging Com-

pany to pay off Graham and Mitchell. (R. 370 et seq.)

Thereupon the Court continued his verbal opinion

and decision, saying

:

"THE COURT : Well, this becomes a matter

of law on just one thing, as I see it, that is, where

the burden of proof lies. I think the burden of



proof lies upon the plaintiff, or the claimant, in a

proceeding of this kind.

"Necessarily, the Alaska Dredging Company
had some understanding with the Nome Consoli-

dated Company before the Nome Consolidated

Company went on and dredged the property. I

certainly can't say that the burden of proof has

been sustained by the plaintiff to the effect that,

actually, as they acquired these other claims, they

did not become accepted as under that contract."

(R.383.)

Plaintiff's proposed Findings and Conclusions were

filed on March 14, together with his Motion for New^

Trial. On the same day he filed his objections and ex-

ceptions to the Findings and Conclusions proposed by

defendant. (R. 64 to 73.)

On May 24th, the plaintiff noticed the hearing on

its proposed Findings and Conclusions. (R. 74.)

On May 25th, the defendant presented its Findings

Conclusions and Judgment, which were signed by the

Court and filed that day (R. 74-83) and plaintiff noted

an exception to the Findings Conclusions and Judg-

ment.

SPECIFICATION OF ERRORS

1. The Court erred in refusing to direct the entry

of judgment for plaintiff in the full sum paid under

the assessment, wath interest.

2. The Court erred in dismissing the defendant

Henricksen from the case.
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STATEMENT OF POINTS TO BE URGED

1. The Court below erred in inferring from the

fact that a portion of one of the claims not covered by

the 1908 lease and option was dredged prior to 1913,

that all of the property owned by the Alaska Dredging

Company on March 1, 1913, had become a part of the

1908 lease and option by consent.

2. The court further erred by indulging the fore-

going inference, contrary to the testimony and explana-

tion of the only witness who testified or who was com-

petent to testify to the facts.

3. The court erred in dismissing the defendant

Henricksen from the case.

SUMMARY OF ARGUMENT

The plaintiff and appellant will urge that the mere

fact that the owner of real property who has given an

option to purchase a portion of such property to

another, by permitting that other to use property not

covered by the option, raises an inference that the writ-

ten option was by acquiescence or concurrence thereby

enlarged to include within its terms all of the property

owned by the optionor. The plaintiff and appellant will

further urge that if there is any such inference to be

drawn from the facts above stated, that such inference

is susceptible to contradiction and explanation, and

that when such contradiction and explanation have been

given, that it is error to still indulge in such inference,

although contrary to the evidence.
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The plaintiff and appellant will further urge that an

action to recover income tax alleged to have been il-

legally collected is a personal action against the Collec-

tor for money had and received, and the Collector can-

not be dismissed therefrom over plaintiff's objection,

except on the merits after trial.

ARGUMENT

It is obvious that the Bureau of Internal Revenue,

in making the assessment of tax involved herein, was

misled by its field agent. He says that he called on the

Alaska Dredgmg Company for "certain information"

which he wanted to use in determining the 1913 value

(R. 337), and '4t was all given" to him (R. 338). It

included various leases and options made by the com-

pany at different times. The two options nearest in

date to 1913 w^ere the one given iu 1908 (R. 7) to the

Wonder Dredging Company for $200,000.00 (on prac-

tically virgin soil) and the one given to the Nome
Holding Company in 1915 (R. 222, 223) for $219,000.00,

(the ground having been by that time partially

dredged). Naturally, if the agent chose the one at the

lower price as his starting-point, it would result in the

greater tax. The agent thought that the one calling

for the lower price covered all the property (R. 341),

although it was apparent from reading it that it did not,

and although he knew^ the officers of the company al-

ways claimed the property sold in 1933 was worth more

than $200,000.00 in 1913. (R. 380). The attention of

the Bureau was called to this omission for correction
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by the refund claim (Ex. "C", R. 19), and it was then,

in 1938, (the field agent acknowledged) that he first

became aware that the "1908 contract did not include

all the claims sold in 1933" (R. 341). That accounts

for the fact that his report, submitted to and approved

by the Bureau, (Ex. A-8, R. 378) does not mention this

discrepancy, as one would naturally expect it to do.

Altogether, we believe, that the criterion used by the

Bureau was wrong, and further, that the method of

computation by which value was arrived at, was arbi-

trary and erroneous, and the value placed first by the

field agent, and adopted by the Conmiissioner on the

claims covered by the 1908 lease and option was too low,

yet, there was in fact such a large loss sustained by the

Alaska Dredging Company on the 1933 sale, that we

were in a position where we could accept such erroneous

conclusion, and still recover the tax so erroneously

assessed.

There is no reported case where the Court has used

such a lease or option thus discounted as evidence of

value. It was a unilateral contract, and there was no

obligation on the part of the optionee to pay. But even

if it be conceded that such an instrument does furnish

some evidence of value, the circumstances here would

destroy its usefulness for that purpose. Obviously, an

owner might be willing to sell in 1908 a gold mine that

had not been worked for a much less sum than he would

be willing to sell it for in 1913, after it had been worked

for several years, and its value proven as the trial

Judge said. (R. 368.)
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As mentioned above, the evidence showed a lease

and option made in 1915 (R. 223) which covered all of

the mining claims owned by the Alaska Dredging Com-

pany and sold in 1933. (This of course was made after

the property had l)een repossessed mider the 1908

lease and option.) The defendant's only witness, the

field agent, made a computation of its value (Ex. A-9,

R. 348). He reduced the jjurchase price by 6% per

annum over a period of sixteen years and thus arrived

at a value of $117,000.00. In commenting on this the

Court said

:

''THE COURT: I have, you might say, also,

that I have considered quite seriously the defend-

ant 's exhibit (320) A-9, calculation by Mr. Han-
son. That is only important in this, that if this

property, in 1915, was only worth $117,000.00, all

six claims, there would be very little doubt were
worth very much more in 1913, but I can't accept

the calculation, and, examining the contract, I find

two errors, the $48,000.00 had a deduction on the

basis of 6 per cent, etc., which I don't quite under-

stand, but in one year was reduced from $48,000.00

to $42,000.00, which would look like about 12 per

cent deduction, but the contract specifically states

that $47,000.00 should bear interest and under the

calculation that $48,000.00 should not be reduced

(R. 366).

MR. WINTER: That is correct (R. 366).

THE COURT : $115,000.00 over a period of

sixteen years, I feel isn't reduced correctly, the

contract required them, yearly, to do their work,
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and, if that were true, over a period of sixteen

years, they would be getting some of their money

;

so, certainly, you couldn 't reduce it more than half

of the 158 to 62, which instead of reducing it

$90,000.00 would reduce it about $48,000.00 and

that would indicate that in 1915 the Company, at

least, thought this property was worth substan-

tially more than the $117,951.00, that Ish: Hanson
indicates they must have thought. (R. 366-7).

If the Court is going to take a lease and option as a

criterion of value as of March 1, 1913, we respectfully

submit that the 1915 lease and option should be used.

It was nearer the time in question, covered all of the

property sold in 1933, and was made after both parties

knew from past experience what to estimate.

Comparing the two computations made by this field

man, shows how capricious his methods were. Why
did he discount one contract seven years and the other

sixteen? Had he discoimted the 1908 lease and option

over a period of sixteen years, he would probably have

had the Alaska Dredging Company owing the Wonder
Dredging Company money.

There is one actual, bona fide sale, made about

March 1, 1913, covering property sold in 1933 by the

Alaska Dredging Company. Mr. Powell testified that

the % acre dredged off the Nugget Bench in 1913 or

1914, was used to purchase an outstanding cloud on the

title to Nugget Bench. That he j)aid Graham and
Mitchell $13,000.00 for this one-half interest. (R. 370,

371-373.)
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The trial court not only adopted the criterion (op-

tion and lease), the method oi' computation (6% over a

period of seven years) and the result achieved

($115,984.43) but went a step further, notwithstanding

the admission in the answer to the effect that the Com-

missioner had valued three claims at $115,984.48, the

trial Court valued all six claims at $115,984.48. There

was no evidence or inference from the evidence upon

which this conclusion could be based. All of the evi-

dence and every witness on values showed that on

March 1, 1913, the six claims had a value in excess of

$135,000.00; that the Commissioner had valued the

three claims covered by the 1908 lease and option at

$115,984.48. Unless there is some evidence to sustain

the conclusion of the trial court, we submit that this

(Jourt will not permit the same to stand. We challenge

counsel to point out to this court any evidence or any

legitimate inference from any evidence which supports

this conclusion.

The Court, however, drew this inference: He said,

in substance, the evidence shows that prior to 1913 the

operating company was permitted to dredge on one of

the claims not covered by the lease and option of 1908.

I am not satisfied that all claims owned by the Wonder
Dredging Company on March 1, 1913,

'

' by usage and equity and acquiescence and custom

(did not) gravitate in that contract.'' (R. 384.)

Now, since the taxpayer has the burden of proof, and

has not proved that these other claims did not gravitate
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into the 1908 lease and option, I will, therefore, dismiss

his case. Is this inference legitimate? Can a written

option to purchase real property be "sweetened" to in-

clude property not covered thereby in any other way

than by a writing'? Does it follow that because one

miner permits another miner to mine his mine (there

being a lease and option between them covering other

property) that the one gains title to the mine so oper-

ated and the other loses it ^

And assimiing for the purpose of this argument

that there is such an inference—can it be disputed or

explained? or is it presumption of law, which is con-

clusive and may not be disputed ?

At the Court's suggestion Mr. Powell returned to

the stand and testified that there was no such agree-

ment. What more could he say?

He explained it by saying that there was a cloud

on title which by dredging % of an acre could be re-

moved, that the dredge was there where it could dredge

this small portion of the Claim, that it was dredged,

and thus the cloud removed.

We respectfully submit that the Judgment herein

should be reversed with instructions to enter judgment

for plaintiff as prayed for.

DISMISSAL OF HENRICKSEN

The action to recover Income Taxes alleged to have

been illegally collected, is a personal action against the

Collector for money had and received. Sage v. United

States, 250 U. S. 33, 69 S. Ct. 415, 63 L. Ed. 828 ; Smie-
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tanka v. Indiana Steel Co., 257 U. S. 1, 42 S. Ct. 1, 66

L. Ed. 99 ; Texas & Pacific Eij. Co. v. United States,

289 U. S. 627, 53 S. Ct. 768, 77 L. Ed. 1410.

The statute provides that if such taxes are collected

in good faith and the money so collected is remitted by

the Collector to the Treasury of the United States, that

the Court shall so find, and upon receipt of a certified

copy of such judgment same will be paid by the Treas-

ury Department.

Section 989, R. S. U. S. C, Title 28, Section 842.

It follows, therefore, that the plaintiff had a legal

right to sue Henricksen for money allegedly illegally

collected by him and the Court erred in dismissing Hen-

ricksen upon a mere motion.

Respectfully submitted,

BURNS POE,
Attorney for E. E. Potvell;

THOMAS MacMAHON,
Attorney for E. E. Potvell;

ELIZABETH SHACKLEFORD,
Attorney for E. E. Powell.





APPENDIX

(R. S. Section 989, U. S. C. Title 28, Section 842.)

Execution Not to Issue Against Officers of Revenue in

Cases of Probable Cause

"When a recovery is had in any suit or pro-

ceeding against a collector or other officer of the

revenue for any act done by him, or for the recov-

ery of any money exacted by or paid to him and
by him paid into the Treasury in the performance

of his official duty, and the court certifies that

there was probable cause for the act done by the

collector or other officer, or that he acted under the

directions of the Secretary of the Treasury, or

other proper officer of the Govermnent, no execu-

tion shall issue against such collector or other of-

ficer, but the amounts so recovered shall, upon
final judgment be provided for and paid out of

the proper appropriation from the Treasury."




